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Can Spouses Waive Post-Marriage Support?

Many people sign premarital agree-
menpts in an attempt to contractually
detarmine their fate should “until
death do us part”™ not become a reality.

As 2 family lawyer, I have been zc-
cused of becoming somewhat eynieal
about the likeclihood of new marrizges
surviving in tedzy's culture. This iz
probably because a substantial per-
centage of my time is spent raviewing,
drafting and negotiating premarital
agreements for
men and wom-
&n who want to

avert the emo-
tional and fi- Family
nancial Law

diraster that
gcocurs when

asstls  are
fought over after a marriage fila.

Some people, after a short-term
marriage, reluctantly stand by while
the court awards one-half of their sub-
stantial wealth acenmulated during the
marriaga to their spouse, This type of
gituation can be aveided by a premari-
tal agreement that provides their
spouse will not begin to accumulate 2
community property intcrest in prop-
erty acquired during the marriage until
a “waiting paried,” or certain tarm of
years into the marriage.

Can premarital agreements define
or waive the obligation of enppart upon
diverce? All premarital agreements
executed on or after Jan. 1, 1936 arc
governed by the provisions of the Uni-
form Premarital Agreement Act
{(“UPAA™). This act is found in the
Civil Cote at zections 5300, ct seq.
The original version of the Uniform
Model Act specifically provides for the
ability of the contracting parties to
waive apousal support. Unfortunately,
our legislators in Sacramento did net
retain this provision in the California
UPAA when they adopted the model
act

California Puble Policy

Thiz presents the concern as to
whether Califomia case law prior to
Jan. 1, 1936, would cemtinue to invali-
date a spousal support provision in a
post-Tan. 1, 1936, premarital agree-
ment. This case law states a public pol-
ity in California that if the terms of an
agreement tend to promote dissolu-
tion, then it is unenforceable.

There aré two views on thiz issue.
The first view ig that since the model
UPAA would generally permit spou-
sal-support waivers in premarital
agreements, and the California version
of the TTPAA left ot this portion of the
medel act, then this strongly suggests
that if the agreement limits or weives
gpousal support it would not be cn-
forceable, The other view (and the

Mitchell A. Jacobs, a cortified family
law spacialist, is @ partner with the Los
Angeles law firm of Hersh & Jacobs. His
firm limits its practice to famély law
natlers,

view of this awthor) 15 that the Legisla-
turc's silencs on whether to preclude
these types of spousal-support waiv-
ers should not be read as a mandate
that spousal waivers are unenforce-
able. Tnatead, T suggest looking to pre-
1986 caae law that focusés on whether
or not the agreement promotea
divaree.

Nat all warvers of spousal support
would necessarily promote divoree.
Conceivably, there can be a wraiver
that provides for 2 level of support
upon termination of marTiage that
would be fair and equitshle under the
gircumetances that existed at the tire
of marriags.

Let us agsuma that at the time of
marriage Wifa earns $100,000 per year
and Husband earns $25,000 per year.
They were martied for 10 years and
their premarital agreement provides
that upon divoree Wife shall pay to
Hushand $2,500 par month for five
yaara ag spousal suppart. Taking into
consideration the respective earnings
of each of the spouscs, and the length

of their marrage, this provision for’

spousal support does not appear to
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ing the marnage™ By analogy to this
statute, caurts could make their detar-
mination by looking at the standard of
living of the parties during the mar-
tiage, and ot at their standard of Lv-
ing at the time they entered into the
marriage.

For example, taking the same hus-
band and wife, what if after 10 years of
marriage, Wife, who is a plaintiffs’ per-
sonal injury lawyer, now found that re-
cent lagizlation had reduced her yearly
eammings to $50,000 per vear, and Hus-
band, Who has been promoted within
the corporate atructure of his employ-
&r's inaurance ¢ompany, now earns
%75,000 per year, How would the court
adjudicate the enforceability of their
spousal support provision?

No Windfalls

Although the reported cases do not
appear to deal with this issue, the
conrt would probably look at the fetu-
al cirenmstances of Husband and Wife
at the time of their separation and held
that their agreement is unenforceable.
It promotes divorce beczuse of the
windfll that Husband wontd receive

Can premarital agreements define or waive
the obligation of support upon divorce?
There are two opinions on the issue.

promote divoree and might be
enlorceable.

But what if these same parties had
an identical provision for support in
their premarital agreement, but their

_marriage only lasted 12 monthg? This

scenario would appear to promote di-
vorce since it would result in an unfair
windfall for the husband, who after
only one year of marriage would re-
ceive a total of $150,000 in spousal
support over five years. This disaster
conld have been avoided if the attor-
ney who drafted the agreement had
graded the spousal swpport provision
0 that the imitial monthly amount of
support began in smaller increments
and increased over the lenpeh of the
marriage, or had the attorney made
the period gver which the support pay-
ments were to be paid proportionate to
the number of years that the parties
stayed married.

There still is an 155ue that one must
congider when twying to second guess
how 3 court would analyze a support
provigion upon dissolution. Will the
court’s inquiry as 1o whether a suppoit
provision promotes divorce focus on
the relative states of the parties at the
time the parties entered into the con-
tract {usually just days or hours prier
to the marriage), or at the time of
separation?

Civil Codc scetion 4801¢a) was re-
cently amended in 1988 to require that
a court, in determining spousal sup-
port upon divorce, hage it's award “on
the standard of living established dw-

by enforcing the spousal support provi-
gion against Wife hased on their com-~
parative incomes at separatidn.

If the spouvsal-support provision or
spousal-suppart waiver of any other
term of the premarital agreement is
held o be in violation of public policy
and ia inseverably connected to other
provisions of the agreement, the en-
tire agreement may be unenforcesble.
However, if the agreement is drafted
50 that the provision against public pol-
ity is seversble from the other provi-
gions of the agreement, then the other
provisions are enforceable, Civil Code
section 1599, Good practice dictates
that every premarita]l agreement in-
clude a severability clause that pro-
vides that if any provision is
tmenforceable as against public policy,
then it should be severed, and the re-
maining provisions of the agreement
should be enforced.

Bagidez establishing spousal-sup-
port provisions, premarital agree-
ments can ba used to allocate future
property rights. The ability to define
futura spouses’ rights to property they
may acéquire after marriage is
im nt.

Civil Code section 5110 defines all
property acquired during marriage, ex-
capt that property acquired by gift or
inheritanc¢e,fas community property.
Premarital agreements can be used to
transmute the characrer of property
acquired during marriage to insure
that property acquired by cither
spouse during marriage will be the

zaparate property of the acquiring ~
spouse, Civil Code seetion 5110.710.
Premarital agreements are often used
praventively to carve ont those aszets
of either gpouse that they brought into
the marriage as their separte proper-
ty and memorialize thelr understand-
ing that this property shall remain
their scparate property, or that the in-
come that may be derived from the
property remain their separate
property.

When'characterizing the communi-
ty or separate nature of assets ac~
quired afier the marriage, you must be
careful to discuss with your clicnt the
concept that ncome roceived 45 a re-
sult of the clicnt's efforts during the
marriage is generally that of the com-
munity, aad if this iz to be transmuted
to geparate property the premarital
agreement should specifically provide
for this.

When clients learn that they can
predetermine by sgreement the sepa-
Tate or community nature of the prop-
¢rty that they may acquire after
marriage, many want to know if they
cam alzo agres prospechvely as to what
property they each 'will recefve should
their marriage end in divorce. Civil
code section 5312(a)(3) appears to sup-
port this proposition by providing that
spouses "May comitract with respect to
.1« the dispositon of properTy upon
sepacation, marital dissolytion, death,
ot the ocourrénce of non-ocourrence
of any other event.”

Civil Code section 5312(a){7), how-
ever, also containg a geners] provision
against including terms in the premeri-
tal agreement that violate public poli-
¢y. It is likely that thie prohibition
would include property acttlement
agreements in premarital agreements
thar promote disselution of marriage
because of the disparity in their eco-
nomic allocation of wealth dnd assets
between the parties upon diverce,

Can’t Promote Divorce

Although most of the czges that
have dealt with this issue, such as In re
Marriage of Dawley, 17 Cal.3d 342
(1976), and I re Marriage of Noghrey,
160 Cal.App.3d 326 (1983), were re-
ported prior to Jan. 1, 1935, when the
UPAA was first effective in Californis,
the reeent caze of e re Marviage of Da-
gard, 204 Cal.App.3d 1387 (19BB), a
post-UPAA decision, is consistent
with the commen law proseription
against agreements that promote
divorce. .

In conelusion, premarital agree-
ments e in many ways a viable raech-
anism for prospective spouses who
want to'detarmine by agreement the
character and disposition of their prop-
erty should their marriage fail. When
advising clients as to the enforceability
of support provigions and other terms
that may be held to be aginst public
policy, be sure to cxplain to them the
inconsistency in the law.




