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court's wide diseretion o impute

incoine besed on ability to earn, two
recent cases o & steg further by holding that
earning capacity can be imputed to a support.
ing spouse in any situation, incleding when the
record is void of any evidence of 2 supporting
apouse’s dellberate refugal by malntain or seek
gainful employment. Marrage of Faditla, 45
Cal.Bpw2d 555 (1999); Mawiage of Stephenson,
46 Cal.lpm2d § (1995),

Although nothing inn California's statutory
guidelines places a lovit on the courc's diseres
ton 2 use earning capacity to deletiming sup-
port, courts have traditionally employed tie
earning=capacity standard only in eases whers
there was evidence of a supporting spouse’s
deliberale or had-filh attempts o shirk finan-
cial responalbllices by willily rerminating or
relusing 1o seels or accept gainful employment,
deliberately allowing a business o dounder or
fil, intentanally depreasing income to an artifi-
cial! low or purposely leaving ernployment to go
into another business. See Marriage of Fhilbin,
18 r]C.:lalfk.;‘;pp..'?-u:‘l 115,118 (1871).

awiage of Meegan, 11 Cal App.dth 155
160 (1952), the court adhered to Fhilbin and
held that absent a finding of bad faith, it cauld
not imposc an eerning-capecily standard to
dotermine support. In Meegan, the husband’s
demizion o enter a nonastery was found to be
in good faith, Aczordingly, the trial court grant-
ed the husband’a request to terminate hls
spousal upport obligations.

Contrary to Failbty, Meegan and their proge-
ny, the currently emerging trend of cage Jaw
takes a more liberol approach In applylng the
carning-capacity standard for determining
epprapriate child and spouzal suppott AMQUREE.

Marriage of s, 12 Cal App.dth 1830 (1593),
was one of the first casas to hold that the con.
sideration of earning capacity iz not mited to
situationt in which a supporting apouse is
depressing incomc in bad [aith ar dellberately
alletpting to avoid support responsibilitles,
D ruled that an earning-capacity slandard can
be imposad even when a court determines that
a supporling spouse's decizion to terminate
cmployment or change career paths was made
in good [aith,

In fas, the husband's income decreased as a
result of his decision to terminars his employ-
ment &nd enroll in medical school. In denying
Tlas’ request for a deerease in spousal and child
supgart obligations, the court held that the
husband did not have the “right to divest him-
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Support Checks

Earning-Capacity Standard May Be Imputed Even When Payor Spouse Acts in Good Faith

sclf of his earnings at the expensa
of the former Mrs, as and his
twg minor chlldven,” Ia, at 1539,
Jas and Meggan can be digtine
puished becauze their facts and
circurnstances differ. In flas, the
wile conlinued to need support at
the lime the modification request
was made, and the husband
continued to have an phligation to
pay child support. In Meegan,
there was no issue of ¢hild sup-

necessanily equal a bad fith finding
of the parent'’s adempt to shirk finan-

i I emerging trend is to
take a liberal approach to
earning capacity in determining
support obligations.

cial obligations, that decision never-
theless will be weighed spainst the
parent's ability to support a chitd's
reasonable needs. Assurning thase
needs ¢an be met by the supporting
parent’s potentially lower Income,
support mey be reduced, Converse
ty, if the parent’s declsion, even if in
good [, results in an inability ta
continue o support the child's rea-

port and the wifc was employed
and financially independent at the
time of the modificstion.

FPadilla anrl Stephenson continuc the trend of
libersl use of the carning-capacity standard.

In Fadilla, he sole issue befare the court
was child support. The mother sought to
inerease the father's obligations, while the
{ather sought a decrease. The trial court wlb-
mately increzzed the fther's pbligation, hased
upon hle previous income, even though he
hadl quir Jus joly 1o slact Ivis own business. The
father appealed, and the Callfprnia Court of
Appeal alinned the trial court's declsion.

The Faditla court found that Paifhin should
not be read narrowly to hald that = parent’z
earning capacity in determining chlld support
can only be used whan the supporting spouse's
actions arc motivated by & deliberate attempt to
shirk financial responsibilities. Relying on Mar
riage of Regenery, 214 CalApp.3d 1367 (1089),
the Padilla court used the following three-
prong test to determine the appropriateness of
us'm%vﬂm earning-capacity slandard;

W Wag there an abllity to worle, given such
factors as age, occupabon, skills, education,
health background and expericnee znd qualifi-
cationst

B Was there a willinpness to work, ex-
cmplified through good-aith efforts, tue dilis
gence and meaningful aliempls 10 secure
employment?

= 'Was there an oppartanity 1o works, Le., was
there an employer willing to hire?

By broadly interpreting Fhithin, in cons
Jjunction with the Regenaty test and public poli-
cy, he Faditia court found that the father had
quit 2 longterm, wellpaying job within weeks
of the fiest suppoit hearing because he wanted
the freedom of sellemployment and a shanrge
for greater financial reward. Notwithstanding
the she-month period that the jal court gave
he father to start the business, he was =till “in
1he red” financially, had become delinquent on
hig child support abligations aad did not know
when hiz financlal ondidon wowld irmprave,

The court found that while the father's
aclons may have been sincere and in pood
falih, the rezult wag essentially the same, No
matter what his reagons, his children's needs
remained unfulfilled. Perhapa most telliog of its
Intent, the court stated: “[O]nce persons
hecome parenis, their deslres for 2elfrealiza-
tion, selfulfillnent, personal job satisfaction
and other conunendable pouls must be consid-
ered in context of their responsibilities tp prg-
vide for their children's reasonsble needs, [f
they decide they wish to lead a simpler life,
change professlons or start a business, they
may do 30, but only when they satsfy their pri-
mary rezponzibility: providing for the adequate
and reasenable necds of their children.”

Thus, aceording to Padilla, while a parent
may be [rce to change jobs, pursue other
caceers or take a lesser paying [ob In pursuit of
i simpler lifzstyle, and even while this does not

sonable needs, then the court can
and may impute income. The child’s
interest remains the court'a top priotity and
¢hild support remains a parent’s primary ghlig-
ation, which must be mken intg agcount when
modification is considered,

Within weeliz of Padilla, Stephenson
reversed o tral court’s erder reducing spouzal
support after the husband's early retirement
and held that the appropriate support amount
should not be hased upon the existence of bed
faith, but rather on all (e factors 22 forth in
Family Code Section 4320 ircumstances to
be considered when ordering spousal sup-
port), which necessarly include earning capac
IY. ‘The court explained that a reduclion of ern:
ployment income does not alose warrant a
decrease in support obllgadons, Ascording w
Stephenson, when s aupporting spouse elects to
retire early and not geek reagonably remunera:
tive available employment, the court can
impute income uzing the earning-tapacily stan-
dard when determining whethar 2 support
order should be modified.

In Stephenson, there was aubstantial evidence
that the: husband's retirement was Laveluntary
and reagonable. However, what may have
played an important role In the court’s decisipn
were the wile's health problemsg, which
required her b use medication to conwol her
constant pain. Consequently, sny employment
effarts on her part were only madesy Suith,
and were compounded by lack of capital w start
up and earry on a business.

‘The Court of Appeal concluded that earning
capacity can property be inputed to a support
ing spouse, given the spouse’s obligation to
provide support and the peneral notion that a
suppoering spouse must make reasonable
ellorts to obtain employment that would gener-
ate a reasonable income, under (he circum-
stances, th meet conbinuing support ebliga-
tions. The court found that even when a
supporting spouse can show a change in
clrcumstance, which is required prior to
modifeation of spousal support obligations, a
change in actual income does not necessarly
entitle the supporting spouse tp madification,

In dicta, ﬁnwcver. the court softened its
stringent approach, explalning, “We do not
imply a supparting spouse who is cligible for
retirement having obtained retirement age
must continue working to provide spousal sup-
port at the current Jevel. What conBruing sup-
port obligetion is reazpnable Iz governed by an
evaluation of the totality of (he surrounding ir-
cumstances unique to cach individual caze
including earning capacity.”





