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THE PRACTITIONER

previqusly acquired separate property,
some of which is encumbered by debts,
mortgages o other obligations,

In Marriage of Branco, 96 Daily Journal
D.AR 93065 (1st Dist, Aug. 1, 1956), Mary Ann
Branca had received real cstate (the Tadt resi-

. dence), encumbered by a $23,500 mortgage,
from her first divorce and prier to her mar
riage to Steven Branco on Aug. €, 1077. In
197E, the couple decided to refinance the resi
dence and use a portion, of the $46,000 loan to
pay off the existing mortgage. They used the
rernaining proceeds to pay off pre-existing,
separate property debts: improvements on the
residence, which included a swimming pool,
fandscaplng, fences and retalning wall; a vaca-
tion for the couple; end a camper-and truck.

The loan documents included the earnings
0f bath parties, and both stgned the note and
deed of trust, At the lime the loan was
sacured, the property’s value was $57,500.

In 1589, the Brancos borrewed an addi-
tonal $60,000, secured by the Tht regidence,
To ghtain this loan, the Tender required Mrs,
Erance to deed the property to the communs
by; one day later it was deeded back to her as
her sole and separate property.

Mrs. Braaes testified at trial that the lender
requested the property e held in hoth parties”
names sinee the Joan wis a joint obligation,
She also testified that proceeda of the second
loan were used to pay off creditors; Mr, Bran-
©0's child-support arrears, hls car lease and
credit cards in his name; and to purchasa car-
peting, furnliice and appliances for the home,

Mr. Branes testified that some of the money
went to help M. Branco's daughter from a
previous marrisge who had recently had an
accident

At the time of trial, the parties stipulated
that the fair marker value of the home was
$180,000. Bvidence was submitted showing

that Mr. Braneo had paid the morgmage, prop-
erly taxes and Insurancs on the Taft resldence
during the marrtage and following the date of
zeparatlon, Evidence was also submitted
showing that Mrs. Branco made the payments
on both loans after the separation date.

‘The trjal court fouad that the Tad residence
was Mrs, Branco's separate property and Lhat
the cortrnunity had no property interest. The
court further found that the Toang taken by the
parties, uslng the home a5 gacusily, were com-
munity debts, The trial court cited no authori
ty to support Mr. Branco's claim that the com
munity debt transmuted the Taft residence
into a community assct.

C ouples often bring into the marriage

Mitchall A, Jacobs, a cartified famlly law
speclallst in Los Angeles, Imits his prac
tee to dissalution and other family law
matters. Graco Abujamra Ollverez Iz &
Tarlly law atipmey with the Law Officas of
Mitchell A lacobs,
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Yours or OQurs

Courts Use a Detailed Formula to Apportion Separate Property Assets
the Community Has Acquired

In characterizing the naturc of
the debts, the court determined
that sinee both parges kad bene-
fited from the Joan procecds,
since the parties had “intendad to
begin their marriape frea of pre-
exiating encumbrances” and
since the loan proceeds were
uzed to satisfy separate Jroperty
obligations of both parties, each
party had made a gift ta the olher
with respect to the satisfaction of
these separate property obliga-
tons.

Moare important, the court

determined that the fact that the separate
praperty of Mrs, Branco was used to secure
the lpan did not change the reality that the
loans were community obligations, As such,
the partes were ordered 1o each pay onehalf

of the payments on the twa lsans,

r. Branco appealed, coatending that
uee pf 3 comurunity debl, i.c., the pro-
ceedds of the loan, to pay off the origi-

nal mortgage on the Taft

and separate property.

The Court of Appeal, in reversing and
remanding, found Mr. Branco's argument that
the tesidence should be treated as a communis
Ly property economic asset persuasive, How-
tver, the court was not convinged that the
debts gecured by the residence shoutd be

reated as te property.

The appellate court reviewed a line of cases

[

residence meant that
the cortnunity had “eteppad inta the shaes” of
Mrs, Branco's prior separate property mort-
gage by helping to “[acilitate the continued
gequisifion and purchase of the home.” There-
fore, Mr, Btaneo argucd, the residence had be-
£0ME & Cormunity properly Sconomic asset,
Moreover, continued Mr. Branco, the total
responaibility for the two loans should be
assigned 1o Mrs, Branco because the propérty
securing them was awarded to her as her sole

¢éntage during the marriage.
The nonewner spouge received

community was entitled to an
interest in the property if it
contributed to the property’s
acquisition.

court found that the

one-half of the community payient
amount that reduced the loan prin-
cipal, plus ene<half of the comrmuni-
ty's shace of the appreciation dur-
ing the martiage.

In both Moore and Marsden, the
partice made payments on the orig-
inal mortgage with communjty
earnings, In Branca, the couple paid
the omnginal mortgage Ja full with
procceds from a community prop-
erty loon.

beginning with Marrage of Moore, 28 Cal3d
360 (1980}, and Marriags of Marsden, 130
CalApp.id 426 (1982), These cases sels forth
the applicable rulss ta delgmine & community
interest in property that is esscntially separate,
but acquired when community funds are ysad
tn reduce the principal on the underlying Joan,

In Magre, the wile purchased a house
before the marriage, taking title az 3 single
wontan &l making loan payments that slighe-
Iy reduced the prindpal. During the nrriage,
the parties mede the loan payments with oo
munity funds. TIpon dizeslution, the compuni
ty was given a proportionate ehare in the prop-
erty haced upxin & ratis of (he payments made
with community finds e, the p nts mage
with Mrs, Moore's separgte funds prior to the
marriage and post<separation.

In Marsden, the husband built 4 home nine
years prior to the marriage, After the mae
riage, the loan %.l‘yements were made with et
munity funds. The eowt, following Moore's de-
tailed mathematical farrnule, found the hus-
band's tots] separate property to be 1the down
payment, the lean payments made before the
marrlage and after separation, the property’s
appreciation before the marriage, the apprec-
ation during the martiage of that percentage
of the property considered o be separate and
one-half of the communily’s appreciation per-
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‘The Braneo court found no differ-
cnce between the community
acquiring Intepest in property by using com-
munity funds to make paymients on a spouse’s
pre-exigtng Joan and a 2omumunity acquiring
interest in property by using proceeds from a
community property loan to completely pay
off a pre-existing sepatate property loan,

isregarding the trfal eourt's finding
that the parties wished 1o begin their

mardage by wiping out all their sepa-

rate property pre-existing debts and gifting the
same 1o each other, the appellate court found
that pursuant to Maore, no matter what the
ntentions of the partes, the commuai
entitled to an interest in the property if it con-
tributed to the property's scquizition.

Moreover, and disputing the trial court's
conclusian that the loans in no way facilialed
the property’s acquisition, the appellite court
found that a portion of the loan proceeds was
used to pay off the morigage batance, and
thus did help to facilitate the home's continued
scquisitian,

inding the rationale of Meore and Mar-

den compelling, the Branep court award-

ed Mr Brancs one-half of the communt-
ty interest in the Tef residence’s appreciation
during the marriage, Mrs. Branco was awards
ed the olher ope-hall of the community inter-
est in the appreciation, as well a5 all the appre-
ciation before the marrjage and after sapars-
fign, the down payment and the I3 on
the original loan made before the marriage
and after separation,

A for Mr, Branee's argument that the loans
should be assigned to Mrs. Branco, the: appel
late court determined that only a portion of
the lpans was used to repay the orginal morts
gage, The balance was uzad for purpozes
ing nothing te do wilh the continued acquish
ton and ownership of the Taft property. As
such, the court affirmed that the loans were
community ablizations.

The meral of the Branco story is easy:
Unless thera are separate propirty sources of
income that a party ¢an use o pay off pre.
exicting separate property debts or encum-
brances, the court more Dkely than notwill el
culate and find that community payments
(whether earnings or loan proceeds), used
during the marriags to satisly the scparate
property debts and continued acquisition of
the zaparate properz, entitle the commun |ty
to “step foto the shoes” of the lender o
encumbrance to the extent the Sime i3 gtz
fied by community funds.





