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The Practitioner Family Law

‘Boggs’ Boggle

By Mitchell A, Jacobs
and David Marcus

Hoges v Boggs, 117 8.Ct 1754 (1997),
regolved a conflict between the Sth and Sth
1.5, Cireuit Courts of Appeals concerning
whether a deceased spouse may will her
colmmunily property inlerest in pension
henefils, In a case oul of the Sth Circuit
(Louisiang). the Supreme Court held that
the federal Etmployee Retirement Incorne
Security Act, which does not allow the
transfer. pre-empts state Law that would
have allowed the transfer. The court
reversed the 5th Circuit. Previously, the
Gth Circuit in Ablamis u Roper, 337 F.2d
1450 (1991), had also ruled
that ERISA pre-empts state

ries, she must receive the annuity.

The sons argued that ERISA only
requires the plan to pay the monthly bene-
fits to the surviving spouse. ERISA does
not prohibit 2 court from ordering the
spouse, in turp, o pay the money to them,
The court reyected this argument, holding
that one of ERISA's purposes is to guaran
tee income to surviving spouses. This pur-
pose would obviously be defeated by the.
son's proposal, Thus, in the face of a cone
fliet between ERISA and state law, ERISA
wins.

Regarding Lhe other retirement bene-
fits, the court also held that ERISA pre-
cmpted state law, The court reviewed

Pension-Benefit Division Under ERISA

I, at 1767, The court responded that as
between a living spouse and a deceased
former spouse, ERISA is intended to pro-
vide benefits to the employee’s surviving
spouse and dependents. Moreover, the
court stated, “the fairness of the distine-
Hon might be debated, but Congress has
decided to favor the Jiving over the dead
and we must respect ils policy.” Id. at 1767,
Justices Stephen -G. Breyer and Sandra
Day Q'Conpoer, joined in part by Chief Jus-
Hee William H. Rehoguist and Justice Ruth
Bader Ginsburg, dissented, arguing that
there iz no congressional intent that
ERISA preempt state communily-proper-
ty, probate or property laws, Id. at 1770.
The first wife's Lestamen.
tary transfer, the dissent
added, should be consid-

Taw,

In Boggs, the hushand had
earned  appeoximately
S150.000 in retirgrnent bene-
fils from hiz employer's sav-
ings plan, which were rolled
over into an IRA; 96 shares of
ATE&T stock; and a monthly
annuity pavment from a
defined bcgeﬁt retirement

the dissent is correct,

then ‘Boggs’ should flush out
the true congressional intent
about beneficiary designation.

ered neither an alienation
nor an assignment. She
obtained her interest in
benefits not theough alien-
ation or assignment, but
through community-prop-
erty laws, Furthemmore, the
purpese of the anti-alien-
ation provision iz to protect
' the employee's retirement

plan. A partion of these ben.

efits, earned during a mar-
riage that produced three sons, were paid
to the husband after the wife's death.

The hushand later remarried. During
reliement, he received monthly annuity
payments from the defined benedt plan, At
his death, no money was withdmwn from
the IRA account containing the savings
plan rollover. The surviving spouse
reenived monthly annuily payments from
the defined benelit plan, leiown as the sur
vivor annutity.

Meanwhile, the fiest wife's will had left
to the husband a lifetime usufruct, "the
rough equivalent of a common-law life
estate," Beggs, 117 3.Ct at 1755, in two-
thirds of her estate. The will provided that
at the husband's death, her children were
1o receive that portion.

The Touisiana state court issued an
order in 1980 determining the first wile's
conrnunity-property interest in the savings
plan. It was undisputed that the will was
enforcealle under Louisiana law, The 5th
Clrcuil case concemed whether the sons,
or the surviving spouse, had the vight to
the firsl wile's ¢comrnunity property portion
of e husband's refirement benefits,

With respect to the monthly annuity
benefils, the eourt reasoned that ERISA
retuired the annuily o be in the form ol a
“qualified joinkand-survivor antuity” This
means that if the husband died while rmar
ried], his surviving spouse must receive an
annutity in the amount of at least 50 per-
cent of the monthly amount, ERISA pro-
vides that the employee ¢an only waive
(his survivor annuity if his eurrent spouse
“consents in writing to the designation of
annother bencficiary, which designation
als0 cannot be changed without further
spousal consent, witnessed by a plan rep-
resenlabve or nolary public.” Boggs, 117
5.CL at 1761,

Fince the surviving spouse in Bagge hacd
not waived her annuity right or consented
to have the sons designated (he beneficia
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ERI5A in datail and concluded the act pro-
vides that, except for limited circum-
stances, benefits are only paid to “partici-
pants” or to “beneficiaries” "A participant
is defined as an employce or former
employee of an emplover, or any member
or former member of an emplayee organi-
zation, which s or may become eligible to
receive benefits. .. A beneficiary is a per
son designaled by a pardcipant, or by the
terms of an emplayee benefit plan, who is
or may become entitled to 2 benefit there-
under,” Id. at 1764, citing 29 11.5.C, Section
1002(7) and (8). The sons were veither
participants nor beneficiades.

The eourt also heavily relied on ERISA's
“anftl-alienation” provision; “[Elach pen-
sion plan shall provide that benefits provid-
ed under the plan may not be assigned or
alienated.” Id. at 1765, ¢iting 29 US.C. Sec-
tion 1056(d) (1). This provision prevents
the transfer of the benefits te the sons,
since such lransfer wouid result in an
assignment or alienation of the benefits.

The only exception Lo the ant-alienation
pravision that allows benebts to be paid to
nonemployees because of their madtal or
dependent status is found in ERISA's quali-
fied domestic-relations order (QDRO) pro-
visions. These rules allow payments for
“the provision of child support, alimony
paymenits, or maritalproperty rights to 2
spouse, former spouse, child or other
dependent of a participant” Id, at 1763, cit-
ing 29 U.S.C. Section 1096(d) (3) (B) (i),
Since there was no such order in this case,
the benefits could not be assigned or alien-
aled o the sons,

An amicus brief filed by the Estate Flan-
ning, Trust and Frobate Law Section of the
State Bar of California argued that the
GQDRO provisions apply only in divorce
proceedings; they do not evidence con-
gressional intent that ERISA pre-empt state
law concerning testamentary transfers,
The court responded by stating that ERISA
h',_m only two exceplions o the ant-alien-
ation rule — QDROs and certain Joans by
participants from the plan —- and those
exceptions are "not subject to judicial
expansion.” Id. at 1765,

Finally, the sons argued that “it is anom-
alous andl unkar that a divoreed spouse, as
aresult of a QDRO, will have mor: control
over a portion of his or her spouse’s pen
sion benefits than a predeceasing sponse.”

benefits. Sipee the hushand
had died, he no longer needed the bene-
fits. Thus, the sons could receive hor Inter
est without frustrating the purpose of the
ant-alienation provision.

Since ERISA does not restrict how the
husband could dispose of his portion of
the benefits, the dissent went an, then why
should ERT5A be found to restrict how the
first wile could dispose of her portion?
Also, the will left to the sons only that
armount of the benefits remaining after the
husband's death. He had been free to
spend the benefits #s he saw fit. Thus,
ERIZA should nat affect the disposidon of
the benefits that remain after his death,

The dissent also argued that the QDRO
provisions do not prohibil a teslamentary
transfer singe: they apdpbr only to alienatiot
and assignments, and (he frst wife's right
to the pension benefits was neither, Fur-
thermare, the QDRO provisions apply
only upon divoree, and not to wills. It is
“anomalous,” said the dissent. that Con-
gress actually intended a divoreing spouse
lo have more control over the comraunity-
propetty porton of pension benefits than a
spouse who is marded until deat]s,

_ Finally, the dissent agrecd that the sur-
vivor-annuity provisions guaranteed that
the surviving spouse receive the full sur
viving-spouse annnity, However, the sons
thould still receive their mother's commu-
nity-property portion of the other commu-
nily assets, Le., the stock and saving plan
money rolied over into the IRA

If the dissent is correct, then Baggs
shouild flush out the Lrue congressional
intent. Estate-planning attorneys will cer
tainly struggle with this issue and try to
find some way to protect a nendivorcing
spouse’s interest in pension benehts.

Even in a digsolution action, enforceabilk
ity is not clear regarding the QQDRO provi-
sion allowing the nonemployee spouse to
designate a beneliciary if e dies before
the employee spouse, and before benefits
begin ta be paid to an alternate payee.

Until the courts resolve this issue, the
retirement plan should be contacted to
determine if it will allow the nonemployee
spouse to make such’a beneficiary desig-
nation, Also, the nonemployer spolse may
request that the employee spouse buy his
interest in the pension benefits o that the
nonemployee spouse has control over the
disposition of that roney at death,





