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Buried Treasure
Can Ex-Spouse Sue for Concealment of Marital Assets?

By Mitchell A. Jacobs
and David L. Marcus

vitue of a community asset during a
dissolution proceeding, should that
spouse be lisble for tort damages for the
hidden value of the asset and for possible
underpaid support? Alternatively, should
the darmages be limited to division of the
commumnity-property value of the asset?
That is the issue debated by the court
in Marriage of Dale, 78 Cal.Rpir.2d 513
(1998). The Dale court allowed the wife,
in the absence of a pending dissolution
action, to matntain a civil action for the
husband’s tortious conceal-
ment of the value of his

I f a spouse tortiously concealy the

their divorce. A pelifion for
CaRfornia

exclusive jurisdiction to decide matters in

connection with the division of omitted

comimumty assets and spousal support,

‘The Irial court granted the husband's

request for dismissal. The Court of
reversed

‘The first issue the court addressed
was somewhat a matter of semantica
‘The trial court dismizsed the action for
lack of “jurisdiction.” The Court of
Appeal held that since the amount in
controversy exceeded $25,000, and the
complaint sought declaratory relief, the
superior court properly had subject-mat-
ter jurisdiction. The Court of Appeal
thus phrased the izsue in terms of

argument that there would be a flood of
not relevant to a decision of whether or
not to allow the action. Also, there way nn
evidence that the flood of Bigation would
occur, Tnstead, the San Diego County
Certified Famnily Law Specialists filsd an
amicus brief arguing, amonyg other
thingm, that permitting this type of tort liti-
gation would ultimately reduce the
amount of frzudulent: situa-
tions and kywsuits,

An area that undoubtedly will be
explored by future cases is how certain
Family Code sections, not implicated in
Dale, uffect the rights of a party in the
position of the wife in Dale
1o bring a civil tort action.
First,-punilive-d

Th_e court in ‘Dale’ allowed

e (e The Caktoris : O oy P
Ducamenan . | tho Wife, 1) o 20SenCe 018 | e ks
 Deprteome iy | pending dissolution action, to 1 sbie retrctire sopics
mange poczolfn ves | MAINtain a civil action for riate of Rewiing, 23
was entered in 1985, recery. tortious concealment. held that this saction only
ing jursdicton ovr dispock applics o a breach of
assetz. One of thoze assets after Jan. 1, 1992, Avother

was the hushand's medical practice. A  whether the trizl court had the power, in

stipulated supplemental judgment was
entered in 1928, disposing of these coumns

mumity as3ets and awarding the medical

practice to the husband.

In 1993, five years after entry of the
supplemental judgment, the wife sought
o nereasa child support The wife, who

a broad sense of the term, to decide the
cage, piven that the Family Code gives
the family law court in a dissolution
action contpuing jurisdiction over
spousal support and division of omitted
community assets.

The wife argued that the "continuing

obiained from an accouritant the records  jurisdiction® eet forth in the Family Code

of the hushand's medicl practice, dis-
covered that the financial revords of the
medical practice the husband had pro-
duced in copnection with the divorce

were 3
Instead of bringing a post-judgment

proceeding in the disschition case, the
wife brought a civil tort action in 1993, priceeding

TEmalg CornperEalT Y 7 ivedaiy— —The court reasmved thatraithoogh—

agea, starting

1984, the husband and his bookdkeeper, in
a variety of ways, altered documenta and
concealed the true valve of the thedical
practice, The Jegal claims for reiefinchid-
ed breach of fiduciary duty, frmud, con-  found that there was no basia for Gmit-

giructive

cy, fraudulent conveyance, constructive
trust and declaratory relief

The husband argued that the civil
action should be dismissed since the
izsues should be resclved in the
law ¢ourt. He reasoned that the trial
court did not have jurisdickion to decide
the case since the family Liw court had

Mitchell A. Jecoba, i cortified fami-
Iy law spocialist in Los Angeles, mits
hls peactice to mankal dissoltion and
other Tamily law matters, David L.
Marcus, an atiomey with the Law
Offices of Mitchell A. Jacobs, also
practices exclusively In the area of
Tamily law.

r fraud, intentional and negfigent
mizrepresentation, conversion, conspira-

does not equate ta "exclusive” jurisdic-
tion, and the court agreed, The cases the
hushand cited stood for the proposition
that when a dissolution action i pending
in a family law court, another department
of the Superior Court "may not act so 23
10 interfere with the fmmily conrt's exen
cise of its powers in that -

there was no opinion divectly support-

ing the wife's position, her action sheuld
be allowed based on the general rale

that one wpouse may sud the other for

intentional or negligent torts. The court

ing application of the general rule in this
case when there was no diseolution
action pending,

‘The court also found that the docirine
of res judicata did not bar te wite's claim
since the hushand’s frand prevented the
‘wife from having a fur hearing,

Finally, the court reasoned, that pablic
policy supported a tort rentedy. The
court noted that punitive damagres should
deter intentional concealment of asseta
The court stated that ¥ punitive

wife additional spousal sapport and her
half of the concealed value of the medical
practice would deprive her of the remady
“traditionally available to a pexaon injured
y intentional tottious conduct”

The court dismiszed the hushand’s

aase, Marriage of Quay, 18 Cal App.Ath
951 (1993), held that the stxtutory rem-
edy would apply if the parties were
"fiduciaries in fact” at the time of the

allegred wrongdoing.

econd, in Footnote 5 of the Dals
opimion, the court noted that Fan.
Iy Code Section 2120 ot seq. con-
@ﬁﬂlf@mﬂmﬁmﬂﬂm’h‘ﬁ

ed that “Tojecase the judgment at e
here was entered in 1988, we have o
occasion to sddress the effect of Family
code section 2120 et seq, on the viability
of & tort action for concealment of com-
Moty St - - - )
An srgument can be made that these
Family Code sections do not prohibit &
tert action for conceglient of confiihes-
sty A tort action can seek punitive
instead of seeking to set side
the judgment, whereay theae Family
Code sectiony can be interpreted s only
setting forth the grounds and time hmits
for a motion to sef aside 3 Judgment
Nothing in Fanily Code Section 2120 ot
seq. piates that it prowiles the exchugie
remedy for a fraudulently concealed

comrmmity azaet,
On the other hand, the statutory
trken as & whole, can supporct
the conclusion that & towt elaim for con-
cealment of community ssacts should
not be allowed, This scheme includes
from & W gment (aaction 2130 et ey
a t eteey),
the breach-of-fiduciary-duty sections,
and the court’s continuing
to award cc;gliucd community assets
{(Family Code Section 2566). Regard.
lesa of Dale's outcome in the Supreme
Court, this is an area that in sure o
result in future Litigation.

amages-—
for breach of fiduciary





