Ghe
fos .?\nu.rlrs

Thursday, March 24, 1994,

Daily, Journal

THE PRACTITIONER | MTCHELL A. JACOBS

Qualified Domestic Relations
Orders Used for Child Support

amily lawyers use gualified
domestic relations orders —
known as QDROs — frequently
in their practice to divide guailified
retirement benefits. However, QDROs
are frequently overlooked as vehicles
for the payment of child support to the
child of a retirement plan participant.
Generally, a qualified pension plan may
only pay plan benefits to plan participants
pursuant to the sty exception to the
anti-alienation rule codified at section
205(d) (3} (A) of the Employee Retirement
Incorme Security Act of 1974, ERISA. The
rules, and the exceptions, go back to the
basic antialienation rule of ERISA and the
Internal Revenue Code, A pension plan
must provide that benefits payable under
the plan may not be assigned or alienated.
ERISA section 206(d)(1). An employes
benefit trust, to be qualified, must be bed
to a plan which provides that benefits
payable from the plan may not be
assigned or alienated. IRC section
401(a) (13). These anb-alienatdon provi-
sions do not apply, hawever, if the pay-
ments are made under a QDRO. ERISA
section 206(d) (3) (A).

Distributions to a spouse or former
spouse who iz an alternate payee under a
QDRO penerally are includable in the
spouse's or former spouse’s income.
ERISA section 402(a) (9). The general
prineiple is that spouses or former spous-
&5 who are alternate payees meat QDRD
accounity, distributions or benefits as their
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Attorneys should be aware of
QDROs as uzeful tools in sup-
port actions.

own, as if they are the employees.
Alternate payees, therefore, become sub-
ject to all tawes, including the 15 percent
excise tax on excess distributions, as if
the accounts, distributions or benefits
helonged to them from the beginning,

There i no similar provision for distrib-
utions to nonspouse alternate payees,
however, such as the children of the par
ties. Thus, distributions to an alternate
payee who is the child of the participant
and of the zpouse or formmer spouse dur-
ing the lifetime of the participant are not
includable in the child's income but
instead are included in the gross income
of the plan participant.

In many aes the participant’s pension
may be the only liguid source from which
child support can be obtained. The family
law practiioner who suecessfidly obains
from the court a QDRO that provides for
child support payable to an alternate
payee child in the custody of the pract-
toner’s chent has made enforcement of
that order relatively simple by way of a
levy agminet the plan if the plan does not
pay pursuant to the order. Family Code
section 5103(a) provides that, notwith-
standing Family Code section 2060, 2
child support judgment may be enforced
against a pension plan regardless of
whether the plan has been joined as a

Sil;r.:e. however, California has an easy

statutory framework for joining the plan
as a party to the dissolution of marriage
action, the best practice is to join the pen-
sion plan to the dissolution action. Family
Code sections 2060-2065 set forth the pro-
cedure for joining the plan. First of all,
joinder of the plan assists with enforce
ment of any order against the plan. Once
the plan becomes a party to the action, as
with any other party the plan is now sub-
ject to the contempt powers of the court.
Also, the practitioner may be able to
obtain an award of attorneye fees and
costs against the plan if the plan wrongful-
Iy refuzes to pay the support to the child
after having been served with the QDRO.
Both the 9th U.S. Cirenit Court of Appeals
and the California court of appeal have
upheld the award of fees against a pen-
sion plan under ERISA section 502(g).
See Board of Trustees of Carpenters
FPension Trust Fund v. Reyes, 688 F.2d 671
(@th Cir. 1982), and Johns 1. Retirement
Fund Trust, 117 Cal App.3d 113 (1981).

Finally, the tax effect of child support
paid pursuznt to a QDRO is the same as if
the partivipant had paid the child support
directly from taved income, If paid by the
participant fram after-tay, income (not
paid directly from the plan), the partici-
pant pays income tax on money paid ta
the child's parent. The child’s parent
receives the money tax-free, and the
payor recedves no deduction. Money paid
by the plan is generally paid with pre-tax
dollars, which are then tced to the partie-
ipant, and the child (rather than the par
ent) stll receives the money tax-free.






